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C MINUTES OF A CALLED MEETING OF THE BOARD OF DIRECTORS OF 
TARRANT COUNTY WATER CONTROL "ND IMPROVEMENT DISTRICT NUMBER ONE 

HELD IN THE DISTRICT OFFICE ON DECEMBER 16, 193° 
BETWEEN THE HOURS OF 12 NOON AND 2:30 P.M. 

THe c a l l of the r o l l d i s c l o s e d the oresence of a l l of the D i r e c t o r s as f o l l o w s : 

W. R. Bennett 
E. E. Bewley 
W. F. S t r i p l i n g 
C. A.. Hickman 
Joe B. Hogsett 

W. R. Bennett presided, i n h i s c a p a c i t y as P r e s i d e n t ; W. F, S t r i p l i n g acted i n 

h i s c a p a c i t y as Secretary. 

At t h i s time and nlace S. L. Samuels and I r e l a n d Famoton, Attorneys 

f o r the D i s t r i c t were a l s o oresent; and the f o l l o w i n g oroceedings were had and 

done, viz: 

1. 

P r e s i d e n t Bennett stated t h a t the oresent meeting had been c a l l e d 

f o r the puroose of c o n t i n u i n g c o n s i d e r a t i o n of t h e same subject matter as i s 

re f e r r e d to i n the r i n u t e s of the C a l l e d ''eeting of December 12, 1930. He 

thereupon c a l l e d upon the Attorneys f o r the D i s t r i c t t o r e p o r t to the Board 

the r e s u l t of t h e i r n e g o t i a t i o n s held since the F e e t i n g of December 12, w i t h 

the Attorneys f o r both i s e and Tarrant. Counties. 

Thereupon the Attorneys produced a l e t t e r w r i t t e n by the Engineers 

f o r the D i s t r i c t and dated t h i s day, i n which the Engineers make a oresenta-

t i o n of the p h y s i c a l f a c t o r s concerning the e f f e c t of the c o n s t r u c t i o n of the 

D i s t r i c t ' s lakes on roads i n both ' i s e and Tarrant Counties. The Attorneys 

a l s o presented t h e i r written opinion dated t h i s day, which ooi n i o n uses the 

l e t t e r of the Engineers as a ba s i s f o r the o p i n i o n . Said l e t t e r of t^e Engin-
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eers and s a i d o p inion of the Attorneys are attached t o these Minutes, i n 

f o l i o , as " E x h i b i t A," and as part hereof. 

The Attorneys reported t h a t they had made d i l i g e n t e f f o r t t o pro

cure from Wise County a proposal f o r a settlement f o r a sum of money l e s s 

than ,COO.00. That they had not succeeded i n g e t t i n g any encouragement 

whatever f o r being able t o get an accord f o r any l e s s sum; t h a t on the other 

hand they were convinced t h a t the Commissioners of Wise County would p r e f e r 

to oroceed i n s t a n t l y t o l i t i g a t i o n r a t h e r than t o e f f e c t a settlement f o r any 

reduced sum. 

That they had made d i l i g e n t e f f o r t t o come to an understanding w i t h 

Tarrant County, concerning road matters and t h a t they had been unable t o make 

any orogress due to the i l l n e s s of the Attorney f o r Tarrant County. That they 

would continue t h i s e f f o r t , but were of the opinion that a settlement of the 

Wise County matter might be jeopardized i f there oroved t o be delay i n coming 

to an accord w i t h Tarrant County. 

2. 

There was f u l l d i s c u s s i o n of a l l these matters, whereupon D i r e c t o r 

S t r i p l i n g made a motion t h a t the Attorneys f o r t h i s D i s t r i c t do be author i z e d 

and d i r e c t e d t o tender t o Wise County the sum of 000.00, as c o n s i d e r a t i o n 

f o r a complete accord and s a t i s f a c t i o n of a l l matters now i n disp u t e , or which 

h e r e a f t e r might be i n d i s p u t e , between Wise County and t h i s D i s t r i c t , concerning 

the e f f e c t of the Co n s t r u c t i o n , maintenance and operation of t h i s D i s t r i c t ' s two 

lakes on roads, and the road system, i n Wise County. F u r t h e r , that the agree

ment should not include any claims which have a r i s e n , or which r a y a r i s e , con

cerning matters of t a x a t i o n , nor whould the agreement be held to estop Wise 

County from making f u r t h e r claims concerning road matters, i f i t should, i i c .n ex-

D e r i e n c e , Drove t h a t the maximum f l o o d l i n e s oretfuoed by t h i s D i s t r i c t ' s 



c 
Engineers, were not at e l e v a t i o n s above sea l e v e l as high as the water l i n e s 

•which may a c t u a l l y be produced by t h i s D i s t r i c t ' s works. Further, t h a t t h i s 

D i s t r i c t ' s Voucher Check N o . V ^ ^ \ , payable to the County Treasurer of Wise 

County, Texas, f o r the sum $4.5,000.00, do be issued and d e l i v e r e d t o the 

Attorneys f o r t h i s D i s t r i c t . 

F u r t h e r , t h a t said Attorneys do be i n s t r u c t e d t o oroceed to "'ise 

County, f o r a meeting w i t h the Commissioners' Court of said. County; t h a t 

i f , as and when the Commissioners of t h a t County do d e l i v e r to the Attorneys 

f o r t h i s D i s t r i c t s a t i s f a c t o r y and l a w f u l w r i t t e n evidence of a complete and 

bi n d i n g accord and s a t i s f a c t i o n of a l l matters hereinabove r e f e r r e d t o , t h a t 

said Attorneys be authorized and d i r e c t e d t o d e l i v e r t o the County Treasurer 

of .Vise County the voucher check hereinabove a u t h o r i z e d . 

This motion was seconded by D i r e c t o r Bewley. Upon a vote being 

taken D i r e c t o r s W. R. Bennett, E. E. Bewley, W. F. S t r i p l i n g , C. A. Hickman, 

and Joe B. Hogsett voted f o r the motion and no D i r e c t o r voted against the mo

t i o n . The motion was c a r r i e d a^d i t was so ordered. 

O 

No f u r t h e r business was presented and the meeting was 

adjourned. 

As Secretary 

APPROVED: 

A_s P r e s i d e n t 



" E X H I B I T A" 
12/16/30 

December 15, 1930 

To the Board of Directors of 
Tarrant County ater Control and 
Improvement D i s t r i c t Kumber One, 
l i l 8 Capps Bldg., 
Port orth, Texas, 

REi Considered Settlement - D i s t r i c t -
Tarrant and Wise Counties, r e l a t i n g to 

Roads, 

Gentlemen i 

Pursuing the consultations held with you i n regard 

to tho above matters, we have briefed the various questions r e l a t i n g t o 

your r i g h t to pay money to Tarrant County and i s e County, as considera

t i o n •'or the accord and sa t i s f a c t i o n of the several claims made by the 

stated Counties against your D i s t r i c t , and based on the fa c t that your 

reservoirs w i l l submerge certain roads within the named Counties, and that 

by reason of the construction of the reservoirs, these Counties have been 

required t o expend considerable sums of money i n providing roads whieh are 

claimed by them to be necessary by reason of the changed physical condi

tions to grow out of the construction of your reservoirs. We have also 

considered whether or not this Commissioners f Court of these Counties can 

enter into contracts f o r accord and s a t i s f a c t i o n , whioh contracts would be 

binding on the Counties, both under present and future administrations. 

We have based our considerations of the questions presented on a statement 

by your Engineers wherein they have set forth the physioal conditions to 

be considered. From our investigation of the authorities ws now advise 

you as fol l o w s i 



1. 

Under the conditions stated by the Engineers, you, ss the 

administrative o f f i c e r s of t h i s D i s t r i o t , would have the power i n law to 

pay money i n order to insure that e x i s t i n g roads, which are at present 

under maintenance by the stated Counties, are preserved as roads requir

ing maintenance by the Counties, and not to be abandoned as roads requir

ing maintensncs. Our conclusion grows out of the f a c t that i n the absence 

of an agreement, the Cessnlssloners 1 Court, i n t h e i r discretion could per-

mit the portions of said roads, which would remain as stub roads, to 

lapse to the condition of neighborhood roads not requiring maintenance by 

the County. Your right to act i n t h i s matter would grow out of three 

facts which are: 

(a) The D i s t r i c t w i l l own much marginal land, which would impair 

the market value i n case the stub roads are permitted to relapse i n the 

w 
class "neighborhood roadsi" /The same consideration i s to be applied to 

marginal lands ewned by others, whish would i n the future, no doubt, sub

ject the D i s t r i c t to numerous claims for damage and probably would resu l t 

i n siueh l i t i g a t i o n of a doubtful character. 

(•©) These stub roads, i f properly maintained by the Counties, w i l l 

afford f a c i l i t i e s useful to the D i s t r i c t i n p o l i c i n g i t s water and mar

ginal lands with reference to sanitation and preserving the purity of the 

water to be stored. 

A l l of these eonsiderations are proper to be taken into 

account as basis for your authority. 



2. 

Aa distinguished from the foregoing consideration, and as 

an additional basis of lawful authority for you to consider paying money 

for an accord and s a t i s f a c t i o n , i t i s to be borne i n mind that these sev

eral Counties do not i n principle admit that the consideration stated i n 

paragraph 1, w i l l c o n t r o l . They contend that while the D i s t r i c t may not 

be, as a matter of law, required to pay for the roads a c t u a l l y taken, t at 

the D i s t r i c t i s i n fact l i a b l e to the Counties for such sum of money as 

i s required for the Counties to produce roads not now e x i s t i n g , which 

roads w i l l be absolutely required, i n order to afford f a c i l i t i e s for trav

e l , formerly served by e x i s t i n g roads and which w i l l be destroyed or ren

dered impractical by reason of the construction of your Lakes, This con

tention on t h e i r part has been denied by your D i s t r i c t . h i l e t l i s i s true, 

i t nevertheless remains a fact that the contention made, i f not adjusted by 

voluntary accord, i s one whieh \4 11 r e s u l t i n protracted l i t i g a t i o n . e 

can not be assured that l i t i g a t i o n of t h i s character would res u l t i n d i s 

charging t h i s D i s t r i c t from L i a b i l i t y * There i s therefore presented a 

ease i n which the consideration for the payment of money might prooerly be 

based wholly upon the avoidance of l i t i g a t i o n as to whioh the r e s u l t might 

be uncertain, both i n the p r i n c i p l e to control recovery snd the amount of 

a possible recovery. This brings us to the p r i n c i p l e to be considered i n 

a j u d i c i a l review of a contractual accord and s a t i s f a c t i o n , and especially 

with reference to the proper consideration for such an accord. 

The Court w i l l not inquire into the adequacy, or inadequacy, 

of the consideration. A forbearance to sue i s a s u f f i c i e n t consideration! 

i f there i n f a c t e x i s t e d a c o l o r a b l e Controversy concerning a ^oney demand 

not l i q u i d a t e d or c e r t a i n i n character. 

3 



I t i s enough that there was a doubtful question, and a compromise d e l i b 

erately made upon a valuable consideration, and the actual rights of the 

parties, whatever they may be, cannot affect the question. The extinguish

ment of the rights of one party i n the premises by force of the compromise 

i s i n such cases the benefit to the other party, which has < the effect 

of a consideration. Even where there i s no compromise concerning the 

amount to be paid, i f there i s a compromise on thequestion whether anything 

was payable, and for the purpose t o avoid l i t i g a t i o n , and either party e l 

ects to make payment, such voluntary payment, or the voluntary acceptance 

of payment, i s usually conclusive, and cannot l a t e r be attacked. Vie there

fore conclude t h a t i t was within your lawful power to make payment based on 

the one consideration of preventing l i t i g a t i o n not certain as to r e s u l t . 

5. 

We now come to consideration of the powers of the Commis

sioners 1 Courts of these two Counties to enter into contracts for accords 

-*hieh w i l l be binding not only on the present Court, but binding on future 

Courts, or upon the County as such. In our examination of the authorities 

we have reached conclusions which w i l l be stated as follows: 

A county i s an a u x i l l l a r y of the State and represents the State i n a 

manner peculiar to a County, and not to apply to other governmental agencies, 

such as c i t i e s . The only provided means whereby a County may function i n 

matters of business administration i s through the duly constituted Commis

sioners 1 Court. This provision i s i n l i e u of a plan which would require the 

Legislature of the State to function i n each given case, which i s manifest

l y impractical. For t h i s reason Commissioners1 Courts have uniformly been 

held to possess very w i i t powers i n determining p o l i c i e s and managing the 

business of the State. Counties i n matters r e l a t i n g to property rights and 
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pecuniary obligations, or assets, have the attributes and d i s t i n c t i v e 

legal rights of "private corporations." They have, such implied powers 

as are necessary for the p r a c t i c a l accomplishment of the objects f o r 

which they were intended. hen grants of r i g h t s , or powers, are confer

red by the Legislature on Counties, they are held absolutely, and to be 

exercised independently, u n t i l withdrawn or modified by the Legislature, 

subject only to any conditions which were annexed to the j>r^^ Legisla

t i v e grant. From an examination of our constitution and statutes i t i s 

found that th© control of roads (other than designated State Highways), 

i s vested absolutely i n the Commissioners* Courts of the several Counties 

of the State. There i s no doubt as to what body could have the so14 

power to dispose of matters sueh as are ow presented to you for con

sideration. 

Generally speaking, with reference to the powers of the 

County Boards (Commissioners 1 Courts), we f i n d thst they i n t h e i r cap

a c i t y as o f f i c e r s of the County,and pursuant to the general purposes 

for which Counties are created, have power to receive and hold property, 

to incur debts and l i a b i l i t i e s w i t hin lawful l i m i t s , to make contracts, 

and generally to manage a l l business a f f a i r s of the County. This leavs 

only one further question to be considered. Municipal Corporations 

(here meaning to include Counties), as an incident of the power to sue 

and be su#d, i n the absenee of express statutory p r o h i b i t i o n , have the 

r i g h t to compromise disputed claims and t h i s rule apolies to quasi muni

c i p a l corporations, as f o r example a County, your D i s t r i c t , or a School 

D i s t r i c t , -for a Fire D i s t r i c t . 

C OKC L P | I OH 

I t therefore would seem that i n the matter under consid-



eration you are to be controlled largely by the same consideration as would 

control the acts of directors of an i n d u s t r i a l corporation, S4|d, or, the 

use of such care and caution as would be exercised by a reasonably prudent 

man i n the conduct of h i s own business. This l a s t statement grows out of 

the fact that we have been unable to find any express or Implied l i m i t a t i o n 

on the powers of County Commissioners to act i n a binding manner i n a case 

such as now i s cresented to you. The absence of express l i m i t a t i o n further 

supports our conclusion that the ere sent acts of the Commissioners of these 

two Counties i n the matters now oresented to you would probably be conclus

ive and would operate to afford adequate defense against any future e f f o r t 

to seek a j u d i c i a l review of t h e i r acts, and, or, your acts as o f f i c e r s of 

t h i s D i s t r i c t . 

/O^l&jswO^ 
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l i l 1 

December 15, 195© • 

To the Board of Directors of 
Tarrant County Water Control and 
Inprevesent D i s t r i c t Number One, 
i;18 Capps Bldg., 
Port Vorth, Texas. 

REi Road l e t t e r s This District -
Tarrant County and iae County. 

0SS*1«JBSSM 

?!e write t h i s l e t t e r i n order to tfive yon and your 

Attorneys our analysis of the physical facte which w i l l £r<*' out of the 

Construction and rainten&nce of ynur ta> e servo! r s , and insofar as t h i s 

w i l l a f f e c t e x i s t i n g roads i n Tarrant and -ise Counties. 

1. 

The effect of constructing the £ag$s) fountain Lake i n 

Tarrant County v i l l i bo to sever and p a r t l y wbjerge four e x i s t i n g roads, 

which w i l l n suit i n Itosjlng eight stub roads, which w i l l reach the mar

gin of your stored water. This emits consideration of "he ten mile bridge 

road, for the reason that your d i s t r i c t v , i l l be co-istruoting and turning 

over for public use a road traversing tftM top of your earth works and to 

Fake contact with e x i s t i n g public roads both East and C»t of your dam, 

This p a r t i c u l a r road was by us deemed to be necessary i n order to scire 

the D i s t r i c t i n maintaining and operating the dam with i t s appurtenances 

af t e r completion. 



2. 

Again r e l a t i n g to eight stub roads whioh w i l l remain i n 

Tarrant Countyt I t i s important that these stub roads be perpetuated and 

maintained by the Court, i n order to afford means of ingress and egress to 

marginal lands owned by the D i s t r i c t , and as w e l l marginal lands owned by 

others. I t i s obvious that the amndonrent of these roads would diminish 

the market value of the lande owned by the D i s t r i c t , and would also dimin

ish the market value of marginal land owned by o t t e r s , which l a t t e r f a c t 

might r e s u l t to subject the D i s t r i c t to claims and much l i t i g a t i o n i n the 

future. 

3. 

The northern end of Eagle fountain Lake, i n "rUse County, w i l l 

cause to be severed and partly submerged f i v e e x i s t i n g roads, whieh w i l l re

s u l t to leave ten stub roads, whioh reach lands forming^a margin to your 

Lake, some owned by you and some owned by others, and as to which we would 

fi n d the *ame r e l a t i v e condition as has just been related with reference 

to stub roads i n Tarrant County. 

he 

In the case of the Bridgeport Lake, i n i s e County; ' e f i n d 

that your reservoir w i l l sever and cause to be pa r t l y submerged four e x i s t 

ing roads which traverse the area of your proposod storage basin. This w i l l 

operate to leave eight stub roads, which w i l l reach lands forming the margin 

to your Lake, much of which w i l l belong to you and the rest to belong to 

others. Hp therefore find that the conditions were comparable to the condi

tions which were related with reference to the Tarrant County roads. 

5. 



5 . 

Upon a n a l y s i s o f the f o r e g o i n g , we f i n d t h a t the re are 

e ighteen a f f e c t e d stub roads t o be a l l o c a t e d t o . ' i se County, and e i g h t 

stub roads t o be a l l o c a t e d t o Ta r ran t County. We have not cons idered 

i t necessary to d i s t i n g u i s h between the cha rac te r and va lue o f those 

stub roads t o e x i s t i n Tar ran t County as compared t o those t o e x i s t i n 

i s e County, f o r the reason t h a t a l l o f these roads w i l l present p r a c t i c 

a l f a c i l i t i e s f o r r e a c h i n g lake marg ins . One o ther reason i s t ha t we have 

been adv i sed tha t any se t t lement to be made i s not t o i n v o l v e c o n s i d e r a t i o n 

of compensation f o r roads b e i n g t aken , or compensation f o r new roads i n the 

genera l a r ea o f these Lakes which are proposed to be b u i l t by the r e s p e c t i v e 

named C o u n t i e s . 

6. 

I n the f o r e g o i n g we have cons idered t h a t i t i s not t o be 

contemplated t h a t the marg ina l lands r e f e r r e d t o can i n any event be u t t e r 

l y dep r ived o f the means o f i ng re s s and egress ; b u t , i t a l s o 1B to be con

s ide r ed t h a t the Commissioners 1 Courts o f the two Count ies c o u l d i n t h e i r 

d i s c r e t i o n abandon the a f f e c t e d roads as roads t o be ma in ta ined by the 

County, and perrnit them t o d e t e r i o r a t e t o the c l a s s o f neighborhood roads 

as t o which there would be no maintenance. 

Yours t r u l y , 

HAV.LET and FREESE, 

^ u ^ e j i ^ i ^ 

fou^Ly 


